STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

AGENCY FOR HEALTH CARE ADM NI STRATI ON, )
BOARD OF CHI ROPRACTI C, )
)
Petitioner, )
)
VS. ) DOAH NO. 95-2881
) DBPR NO. 92-5288
CURTIS J. MCCALL, D.C., )
)
Respondent . )
)

RECOMVENDED ORDER

Noti ce was provided and on Septenber 20, 1995, a formal hearing was held in
this case. The authority for conducting the hearing is set forth in Section
120.57(1), Florida Statutes. The hearing | ocation was Panama Cty, Florida.

The hearing officer was Charles C Adans.

APPEARANCES

For Petitioner: Jon M Pellett, Staff Attorney
Medi cal Quality Assurance-Allied Health
Agency for Health Care Admi nistration
Nort hwood Centre, Suite 60
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

For Respondent: Curtis J. MCall, Jr., D.C (Pro Se)
514 North Bonita Avenue
Panama City, Florida 32401

STATEMENT OF | SSUES

Shoul d Respondent be disciplined for practicing beyond the scope of his
license or by accepting and perform ng professional responsibilities which he
knows or has reason to know that he is not conpetent to perforn? See Section
460.413(1)(t), Florida Statutes, fornmerly Section 460.413(1)(u), Florida
St at ut es.

PRELI M NARY STATEMENT

On May 16, 1995, Petitioner issued an adm nistrative conplaint to
Respondent for allegedly violating the aforenentioned statute. Respondent
answered the conplaint, contesting its factual allegations. Consequently, on
June 7, 1995, Petitioner requested that a hearing officer be assigned fromthe
Division of Administrative Hearings to conduct a formal proceeding in accordance
with Section 120.57(1), Florida Statutes. The case was assigned to the
undersi gned and the heari ng was conducted on Septenber 20, 1995.



Petitioner noved to take official recognition of certain statutes and
adm nistrative rules as foll ows:

1. Chapter 92-178, Laws of Florida resulting
in repeal of Section 460.413(1)k), Florida
Statutes and substantial renunmbering of Section
460. 413, Florida Statutes

2. Rule 59N-17.002, Florida Adm nistrative Code
(formerly Rule 21D-17.002 and Rule 61F2-17.002,
Fl ori da Adm ni strative Code).

3. Rule 59N-17.0025, Florida Adm nistrative
Code (fornerly Rule 21D-17. 0025 and Rul e
61F-17.0025, Florida Adm nistrative Code).

4. Section 499.003(11), Florida Statutes (1993)
and Section 499.003(19), Florida Statutes (1993).

5. Chapter 455 and 460, Florida Statutes (1991).
Petitioner's notion was granted at the conmencenent of the hearing.

Al t hough Respondent’'s notion to take official recognition was not discussed
at the formal hearing, those statutes and rules and the United States
Constitution as addressed in Paragraphs 2, 3, 4, 5, 6 and 8 to the notion are
officially recognized. The renmaining requests are deni ed.

On Septenber 13, 1995, Respondent noved to dismiss the admnistrative
conpl ai nt based upon grounds that were sinmlar to those argunments set forth in
the answer to the adm nistrative conplaint. Gven that the Petitioner had not
had an adequate opportunity to address the notion to dismss and in recognition
that the notion to disnmss was fact dependent, ruling was reserved on the notion
pendi ng the conduct of the hearing and the opportunity for the parties to submt
additional witten argunment in proposed recomended orders. Having considered
the nmotion, the hearing record, and further witten argunment contained in the
proposed recommended orders, the notion is DENNED. In so ruling, it is found
t hat Respondent was not treating C. L. and Janes Cooksey, Petitioner's
i nvestigator who assunmed the fictitious name Janmes Stark for investigative
pur poses, acconpanying or coincidental to treatnment of AIDS but constituted
direct treatnent of AIDS;, was perform ng treatnent separate and apart from any
donmestic administration of recognized famly remnmedies; that Petitioner did not
abuse its discretion in pursuing the adm nistrative conplaint; that Respondent
untimely alleged inpropriety concerning the probable cause panels determ nation
to find cause to bring the adm nistrative conplaint; that no conpetent proof was
of fered concerning the actions of the probable cause panel should the issue of
timeliness be found in favor of the Respondent; that Respondent's license to
practice chiropratic had not been revoked in the past; that Respondent's actions
to the extent contenplated by the admi nistrative conplaint were contrary to
Section 460.413(1)(t), Florida Statutes, and that Petitioner through its
undercover investigation did not entrap Respondent.

In its case, Petitioner offered the testinmony of Janes Cooksey, Tom
W I oughby, M chael Smith, D.C., and Ann Broone. Testinony of Marianne
Gengenbach, D.C. and Paul Doering, MS. was by deposition. Petitioner's 19



exhibits were admtted. Respondent testified in his defense. Respondent's
exhibits 1 through 3 and 5 through 7 were admtted. Respondent's exhibit No. 4
was admitted in part.

The hearing transcript was filed on Cctober 19, 1995, Wthin the tine
allotted, the parties filed proposed recommended orders. The facts found in
t hose proposed reconmended orders are discussed in an appendix to the
reconmended order.

FI NDI NGS OF FACT

1. Petitioner is charged with regulating the practice of chiropractic
pursuant to Sections 20.165, 20.42, Florida Statutes and Chapters 455 and 460,
Fl orida Statutes.

2. Respondent is a Florida licensed chiropratic physician. His license
nunber is No. CH 0001538. He was issued that |icense on Septenber 21, 1968.

3. Respondent practices chiropratic at the MCall Chiropractic Cinic
| ocated at 811 Grace Avenue in Panama City, Florida

4. Respondent is not |icensed as an osteopathic or allopathic physician as
recogni zed by the Florida Board of Osteopathic Physicians or the Board of
Medi ci ne respectively.

5. In 1992 Respondent sent Mcheal Smith, D.C., a chiropractic physician
practicing in Panama City, Florida, information described as an invitation for
Dr. Smith to join Respondent in clinical research "designed to test the
ef fecti veness of Scalar E.M Technol ogy upon Al DS- CANCER opportunistic
organisns falling within the nmeaning of chapter 460.403(3)(a)(b)(c)(e), and Rule
21D 1702, Florida Statutes.” The correspondence went on to describe sone
details about the research. |In particular, Respondent stated that "prelimnary
field data suggest that Scalar E.M TENS Technology is effective in 47
pat hol ogi cal conditions including Al DS-Cancer disease.” The correspondence al so
set forth information concerning patients who wi shed to contribute to the
research by making financial contributions to the "Allaganey Cccupati ona
Devel opnent Foundation, 22 Floor Pacific First Center, 1425th Avenue, Seattle,
Washi ngt on 98101-2333"

6. Respondent provided Dr. Smth a sheet on the McCall Chiropractic Cinic
letterhead related to purported nmedical research at Stanford University in 1988
studying "the Biological Interactions with the Scal ar Energy Cel |l ul ar Mechani sns
of Action” in response to weak ELF ectromagnetic (EM radiation and the cl ai nmed
results. That sheet describes how the McCall Chiropractic dinic would be
"conducting private research into the effectiveness of Scalar E.M Technol ogy
upon the follow ng conditions, for a two-year period of tinme."

Arthritis

Arm Pai ns

Angi na Pect or as

Aret hem a

Ast hma

Al l ergies

Bacterial Infection of the Lung
Car pl e Tunnel Syndrone

Cancer of the: Bone, Brain, Bladder
Bowel | , Lungs, Liver, AIDS

CoNohrwNE



10. Col on Pol yps

11. Cholitis

12. Candi dia Al bi cans

13. Deaf ness

14. Di abet es Neuropat hy

15. Enphysem a

16. Eckcem a

17. Ear Infection

18. Epstine Barr Infection
19. Exothal m ¢ Goi der

20. Feavers

21. Fungus of the skin

22. Fibrosis of the Lung

23. Cout

24. High Blood Pressure

25. Herniated disc

26. Herpes B infection

27. Henrroids

28. Hardening of the arteries
29. Herpes of the Cenitals
30. Hypertrophy of the Prostate
31. Inflimation of the joints
32. Nectniuria

33. Kendidia Al bi cans

34. Leg Pains

35. Miltipleschlerosis

36. Muscul ardi strohy

37. Neuropat hy

38. Nose bl eads

39. Prenenstral Syndrone

40. Paracititis of digestive track
41. Phlebitis

42. Sinus Infection

43. Tunors of the Eye

44, Varicose Veines

45. Warts

46. Leupus Erethematosis

47. Parkinsons Di sease

7. Dr. Smith was also provided with a copy of an advertisement which
st at ed:

ATTENTI ON
Al ds - Cancer Patients
Dr. Curtis J. MCall, Jr.
Chi r opr act or

Research programutilizing scalar tens

ant i neopl astic technol ogy is avail abl e through

t he provisions of Chapter 460.403(3)(a)(b)(c)(e)
Rul e 21D- 1702 Florida Statutes. Patients
suffering with Aids - Cancer di sease who woul d
like to participate in the research program
shoul d call 769-1708 for an appoi ntnent or cone
by the office: 811 Grace Ave., P.C., Fla. 32401



8. In the 1993 yell ow pages for the Panama City, Florida, telephone book
Respondent pl aced an advertisenment to this effect:

MCCALL CHI ROPRACTIC CLINI C

PEOPLE HAVE TRUSTED THE HANDS
OF DR. McCALL SI NCE 1968
-- TENS AIDS -- CANCER THERAPY - -
811 Grace Av Panama Cy . . . . . . .769-1708

9. In the July 8, 1993 advertising service in the "Thrifty N ckel"
circulated in Panama City, Florida, Respondent placed the foll ow ng
adverti senent:

NOTI CE:

The McCall Chiropractic dinic has on display

a 1953 classified federal docunent that discloses
successful treatnent for cancer. Patient response
indicates this technology is effective in the
treatment of 47 conditions. This technology is
avai | abl e through the provisions or Chapter 460-
1403(3), (a), (b), (c), (e). Rule 210-1702
Florida Statutes. Phone 769-1708 for appoi ntnment,
811 Grace Avenue, Panama City, Florida 32401. F24

10. On July 19, 1993, Respondent, on stationary from MCall Chiropractic
Cinic, wote to TCRS, Inc., in Tallahassee, Florida, asking that conpany to
pl ace McCall Chiropractic Cinic onits |list of Al DS/ Cancer Therapeutic Center
listings for national referrals. That correspondence gave a brief description
of the service that Respondent intended to provide. It indicated that the
therapy to be provided woul d cost the patient $18.00 per 20 m nutes.

11. Through Respondent's activities that have been descri bed, Respondent
directly held hinself out to the public as having the ability to treat persons
with Al DS.

12. In furtherance of his intentions, Respondent devel oped a treatnent
prot ocol consisting of approximtely 55 weeks of treatnent to be nonitored
initially by Respondent at his chiropractic facility. That protocol required
the patient to receive TENS therapy for two hours each day. The TENS device is
designed to deliver transcutaneous electrical nerve stinmulation. |Its principa
chiropractic use is for pain control. However, Respondent, in his intended
care, contenplated that the device would stimulate "T-Cells" in conbatting Al DS
In the protocol, Respondent also required nonthly blood tests to nonitor the
patient's "T-Cell" counts. The protocol required the patient to be free from
all other drugs, in particular, the AIDS treatnent nedication "AZT". Under the
protocol, the patient was required to receive a weekly injection of a conmpound
identified as "chondriana", in anmounts determ ned by Respondent. Finally, the
patient was to ingest a conpound identified by Respondent as "life crystals"”.

13. On or about February 4, 1994, Respondent began to care for the patient
C.L. That care ended on Septenber 29, 1994. |In this arrangenment Respondent and
C.L. had a chiropractic physician-patient rel ationship.

14. Patient C. L. died on August 18, 1995.



15. Respondent nmade a di agnosi s, proposed a course of treatnent and
directly treated C.L. for AIDS.

16. In this treatnment Respondent nmnaintained a patient record for C. L.

17. In an effort to secure reinbursenment for the services provided to
C. L., Respondent prepared insurance claimfornms, affixing a diagnosis of AIDS to
the claimforms and had C. L. assign benefits to the Respondent fromthe
i nsurance policy. |In this connection Respondent had C. L. execute a sworn
statenment describing the services received from Respondent. It was Respondent's
expectation that the claimforns woul d be honored by the insurance carrier and
t hat Respondent woul d be paid for the services rendered to C.L. Wth one
exception, Respondent's billings to the insurance carrier for CL.'s visits to
Respondent's office were all for the treatnment of AIDS

18. An investigation was instituted by the State of Florida, Departnent of
Busi ness and Prof essi onal Regul ation/ Agency for Health Care Adm nistration to
ascertai n whet her Respondent was offering patient treatnment for AIDS. Janes
Cooksey, an investigator with the regulator, perforned that investigation in
conjunction with Tom WI I oughby, investigator for the Bay County, Florida,
Sheriff's Ofice. James Cooksey is an insurance fraud/ medi cal mal practice
i nvestigator.

19. To conduct the investigation M. Cooksey assuned the fictitious nane
James Stark. The reason for assum ng the name was to present Janes Stark as a
patient suffering from Al DS.

20. In furtherance of the investigation M. Cooksey went to the
Tal | ahassee Menorial Regi onal Medical Center and obtained a fictitious positive
AIDS test in the name Janes Stark.

21. On May 16, 1994, M. Cooksey initiated contact with Respondent. The
i nvestigator traveled from Tal | ahassee to Panama City. When he reached Panama
City he called Respondent and told Respondent that he needed to conme and talk to
him Respondent invited M. Cooksey to come by that afternoon.

22. On May 16, 1994, M. Cooksey nmet with Respondent at Respondent's
office. At that neeting M. Cooksey told Respondent that the investigator
under st ood that Respondent could possibly cure AIDS. M. Cooksey further stated
that he had seen sonething in a newspaper article that Respondent was treating
Al DS patients and expl ained to Respondent that M. Cooksey had contracted AlIDS
and was interested in being cured. M. Cooksey provi ded Respondent with the
results of the fictitious blood test.

23. When M. Cooksey presented to Respondent he did not conplain of any
condition other than AIDS. Respondent did not physically exam ne M. Cooksey.

24. Respondent explained to M. Cooksey about the nature of Respondent's
treatnment in which the TENS unit, also known as a Rife machi ne, chondriana and
life crystals would be used. To denonstrate the treatnment Respondent took M.
Cooksey into a roomin the back of his office, a treatnent room and had M.
Cooksey take his shoes and socks off and place his feet on a netal pad
associated with the TENS unit. When the unit as turned on M. Cooksey could
feel tingling inside his feet.



25. On this occasion Respondent told M. Cooksey that, he, M. Cooksey
could get injections of chondriana and then the machi ne woul d be turned on and
Cooksey would receive stimulation to fight the infection associated with Al DS

26. Respondent told M. Cooksey that the initial treatnments for Al DS woul d
have to be done at his office where Respondent woul d nonitor the investigator
Respondent indicated that a nurse would come to the office and give the
i njections of chondriana and that M. Cooksey woul d be nonitored concerning
those injections until M. Cooksey's "systembuilt up alittle". M. Cooksey
understood that he was to receive those injections and use the TENS unit and was
not to take other forms of nedication during the treatnent. Respondent gave M.
Cooksey a card with the name of a blood test that would need to be obtai ned and
the results reported to Respondent. M. Cooksey was responsi ble for paying for
the bl ood test.

27. Respondent told M. Cooksey that the life crystals were to be taken in
orally as a drink and they were described as being part of the AIDS treatnent.

28. On this date Respondent gave the investigator an estinmate of the costs
of this treatnent, constituted of $2,000 for the TENS unit and $2,925 for
chondriana and life crystals.

29. Subsequent to that date Respondent called M. Cooksey and |left a
message on Cooksey's tel ephone. Respondent al so wote the investigator on My
23, 1994, providing the investigator nore informati on concerni ng Respondent's
treatnent for AlDS.

30. The investigator then went to the state attorney's office in Panama
City and inforned the state attorney of the nature of the adm nistrative
i nvestigation and the belief that the activities by Respondent m ght constitute
a crimnal law violation. The state attorney represented to the investigator
that he concurred. The state attorney then had M. Cooksey contact the Bay
County Sheriff's office. Follow ng that contact M. Cooksey took up a joint
i nvestigation between M. Cooksey and Bay County Sheriff's investigator Tom
W | oughby.

31. On Cctober 18, 1994, M. Cooksey placed a call to Respondent and told
t he Respondent that he was in Panama Gty and would like to come by and neet
wi th the Respondent and that he woul d be acconpanied by a friend who m ght be
able to "conme up" with the noney that was required to purchase the chondriana
and life crystals and TENS unit. The part of the friend was to be played by
Oficer WIIoughby.

32. M. Cooksey and Oficer WIIloughby then went to Respondent's office
wher e Respondent again expl ained the nature of the AIDS treatment. O ficer
W | oughby asked the Respondent questions concerning the nature of the treatnent
and how rmuch the treatnent would cost. Respondent expl ained that the treatnent
i nvol ved injections of the chondriana, drinking the life crystals and using the
TENS machine for two hours a day to treat James Stark for AIDS

33. At the October 18, 1994 neeting between the investigators and
Respondent, Respondent stated that a nurse practitioner with whom he was friends
woul d admi ni ster the chondriana and that activity would be nonitored by
Respondent in Respondent's office.

34. O ficer WIIloughby asked Respondent if there would be side affects to
the injections. Respondent indicated that there would be sweating and that



Respondent woul d nmonitor M. Cooksey for whatever period of tine would be
necessary for the side affects to subside.

35. The investigators watched a video tape explaining the treatnment for
Al DS whi ch Respondent intended to enploy. The injections of chondriana would be
gi ven nonthly.

36. Respondent indicated to the investigators that he would instruct M.
Cooksey on how many of the life crystals to take.

37. Respondent told the investigators that the cost of the TENS unit was
$2,000.00 and that the unit would be used to spread the inpul ses through out the
body. Respondent indicated to the investigators that the nature of the
treatment would formnew T-cells to replace T-cells containing the AIDS virus or
whi ch were cancerous.

38. Respondent had stated in Oficer WIIoughby's presence that the TENS
unit cost $500.00 to produce.

39. Respondent and the two investigators then went to a |local health food
store, known as the AQive Leaf, to ascertain the anbunt of noney needed to pay
for chondriana which the health food store would provide. There, the attendant
at the store indicated that he could arrange to provide the chondriana and life
crystals for a price approximting $2,800. 00.

40. After leaving the health food store the investigators told the
Respondent that they would come back with the necessary noney on Cctober 21
1994.

41. The investigators returned to Respondent's office on Cctober 21, 1994,
after obtaining warrants to search the office and arrest the Respondent. Before
Respondent was arrested and the search nmade, the investigators asked Respondent
to again explain the nature of the treatnent that would be provided to M.
Cooksey and paid Respondent $1,700.00 for the TENS unit from funds bel onging to
the Bay County Sheriff's Ofice. Respondent gave the investigators a receipt
for the $1,700.00 paynent. Respondent was then arrested for practicing nmedicine
wi thout a |icense.

42. On one occasi on Respondent explained to the investigators that the
procedures that were used to treat M. Cooksey for AIDS were not condoned by the
FDA, but that it was working in other places where it had been tried and that
three patients treated in another |ocation had gained rem ssion fromthe AlDS

43. Based on the proof, it is found that Respondent di agnosed M. Cooksey
as having Al DS and devel oped a course of treatnent for that condition

44. Paul Doering, MS., is a registered pharmacist in the State of
Florida. He is also licensed as a consultant pharmacist in the State of
Florida. He is a Distinguished Service Professor of Pharnmacy Practice at the
University of Florida. He is accepted as an expert pharmaci st.

45. M. Doering established that the drug AZT is an antiviral drug
designed to address the H V virus associated with AIDS

46. M. Doering established that AIDS is an acronym for acquired i muno-
deficiency syndrone, "a disease that affects the i Mmune system caused by a virus
or different types of viruses which attack the i mune systemin the body



rendering the body unable to effectively nount an i mmune response when it cones
into contact with certain types of infectious organisns."”

47. M. Doering established that drugs are divided into two basic groups,
one group which is sold without prescription and the other group requiring a
doctor's prescription. The latter category of drugs are known as Federal Legend
Drugs.

48. M. Doering established that there is no reference to a nedication
known as "chondriana” in any directory of medications which he was famliar
with. As he established, chondriana does not constitute a food because foods
are not generally injected into the human body.

49. M. Doering established that chondri ana has not been approved to be
used as a drug in the United States, nor is it an experinmental drug, based upon
his research of sources that |ist drugs or experinental drugs.

50. Marianne Gengenbach, D.C., is licensed to practice chiropractic in
Florida and is an expert in chiropractic practice. She established that
chiropractors are limted to using proprietary drugs, and then only where the
chiropractor has passed a specific exam and obtains a proprietary drug |icense.
Proprietary drugs are "over the counter drugs" not prescription drugs. Absent
such as a license to prescribe proprietary drugs chiropractors may only nmake
recomendat i ons, educate patients and prescribe nutritional supplenents.

51. Dr. Gengenbach established that Respondent had di agnosed C.L. for AIDS
and had treated C.L. for that condition. The treatnent was directly related to
the condition AIDS, and Dr. CGengenbach established that the treatnment was
out side the accepted standard of care for chiropractic and exceeded the scope of
aut hori zed practice fromthe view point of a practitioner. As Dr. Gengenbach
est abl i shed, Respondent al so exceeded the proper scope of practice in caring for
C.L. by reconmmending that C.L. discontinue the AZT therapy. Those sane
perceptions were held for treatnent of M. Cooksey and are accepted.

52. Dr. Gengenbach established that Respondent proposed a course of
treatment for M. Cooksey related to the condition AIDS, without reference to
any other conplaints by the patient. As a consequence the course of treatnent
whi ch Respondent pl anned for M. Cooksey was directed solely to the HV
infection as established by Dr. Gengenbach. Dr. Gengenbach established that the
use of the chondriana and life crystals was intended to treat M. Cooksey for
AIDS. Dr. Gengenbach established that even shoul d the substances chondriana and
life crystals be considered food or nutritional supplenents, there proposed use
for M. Cooksey would not neet the prevailing standard of care for chiropractic,
in that they would be enployed for the treatnent of Al DS

53. Respondent intended that the chondriana and |life crystals be used in
the cure, treatnment, therapy and prevention of AIDS in C L. and M. Cooksey.
Respondent intended that those substances affect the structure and function of
t he bodi es of those patients.

54. I n proposing and carrying out the treatnent that has been descri bed
directed to AIDS, Respondent did so m ndful that chiropractic physicians in
Florida are prohibited fromdirectly treating the AIDS condition

55. Respondent's treatnment of C. L. and proposed treatnment of M. Cooksey
violated the standards of practice acceptable to a reasonably prudent



chiropractic physician under simlar conditions and circunstances and exceeded
the scope of his chiropractic |icense.

56. In the past Respondent has been disciplined by the Board of
Chiropractic on three separate occasions. Two of those cases involve the
receipt of a reprimand and in the third case Respondent's |icense was suspended
and he was required to pay an administrative fine. Respondent was al so required
to cease and desist the activities described in these facts based upon action
taken by the Board of Medicine, which was persuaded that Respondent was engagi ng
in the treatnent of AIDS w thout benefit of a nedical |icense.

CONCLUSI ONS OF LAW

57. The Division of Adm nistrative Hearings has jurisdiction over this
subject matter and the parties to this action in accordance with Section
120.57(1) and 455.225, Florida Statutes.

58. Petitioner seeks to inpose discipline which includes the possibility
of suspension or revocation of Respondent's license to practice chiropractic.
Therefore, Petitioner nust prove its allegations by clear and convincing
evi dence. See Ferris v. Turlington, 510 So.2d 292 (Fla. 1987); Slonmowitz v.

Val ker, 429 So.2d 797 (Fla. 4th DCA 1983) and Nair v. Departnent of Business and
Pr of essi onal Regul ati on, 654 So.2d 205 (Fla. 1st DCA 1995).

59. Respondent is charged with practicing chiropractic beyond the scope
permtted by | aw or by accepting and perform ng professional responsibilities
whi ch the |icensee knows or has reason to know that he is not conpetent to
performin violation of Section 460.413(1)(t), Florida Statutes, formerly
460.413 (1)(u), Florida Statutes. Petitioner has proven that violation by clear
and convincing evidence. H s treatnent of C. L. and his arrangenent to treat M.
Cooksey exceeded the scope of practice pernmitted by his license, in an instance
wher e Respondent knew or shoul d have known that he was not conpetent to perform
the treatnent or intended treatment of AIDS or HV infection

60. Rule 59N-17.002, Florida Adm nistrative Code, expressly prohibits a
chiropractic physician fromtreating AIDS. Respondent treated and offered to
treat AIDS in violation of that rule, thereby exceeding the scope of authorized
practice, constituting a violation of Section 460.413(1)(t), Florida Statutes.
In addition, Respondent generally offered the public a treatnent for Al DS and
cancer therapy, as prohibited by Rule 59N-17.002, Florida Adm nistrative Code,
and in violation of Section 460.413(1)(t), Florida Statutes.

61. Section 460.403(3)(a), Florida Statutes, defines practice of
chiropractic as:

a nonconbative principle and practice consisting

of the science of the adjustnent, manipul ation

and treatnent of the human body in which vertebra
subl uxati ons and ot her mal positioned articul ations
and structures that are interfering with the normal
generation, transmi ssion, and expression of nerve

i mpul se between the brain, organs, and tissue cells
of the body, thereby causing di sease, are adjusted,
mani pul ated, or treated, thus restoring the norma
flow of nerve inpul se which produces normal function
and consequent health.



62. Notwithstanding the limtations inposed by Section 460.403(3)(a),
Florida Statutes, the licensed chiropractic physician may:

adj ust, mani pulate, or treat the human body by
manual , nmechanical, electrical, or natural nethods
by the use of physical neans or physi ot herapy,
including light, heat, water, or exercise; by the
use of acupuncture; or by the adm nistration of
foods, food concentrates, food extracts, and
proprietary drugs and rmay apply first aid and
hygi ene, but . . . [a chiropractic physician is]
expressly prohibited from prescribing or adm nis-
tering to any person any |egend drug, from
perform ng any surgery except as stated herein,

or frompracticing obstetrics. Fla. Stat.
Section 460.403(3)(c).

63. In this instance Respondent's express purpose was the treatnent of
AIDS in violation of Section 460.413(1)(t), Florida Statutes. Respondent in his
treatment and proposed treatnment for AIDS was not undertaking a treatnment for
other conditions outlined in Chapter 460, which he was authorized to treat or
proposed to treat as those conditions m ght acconpany, or by coinci dence be
present with AIDS. See Rule 59N-17.002, Florida Adm nistrative Code.

64. Chondriana and life crystals which Respondent used or contenpl ated for
use in the treatment of AIDS are not Legend, prescription or nedicinal drugs as
defined by Section 499.003(19), Florida Statutes.

65. Those conmpounds used by Respondent are drugs within the definition set
forth at Section 499.003(11)(b)(c), Florida Statutes, because they were:

(b) intended for use in the
cure, mtigation, treatment, therapy
or prevention of disease . . . ;

(c) intended to affect the structure
or any function of the body of man

66. It was not shown that Respondent's activities involved prescribing or
adm ni stering of a Legend drug. Chondriana and life crystals were not proven to
be Legend drugs. Therefore, Respondent has not been shown to have viol ated
Section 460.403(3)(c), Florida Statutes, in using those conmpounds.

67. Contrary to Respondent's argunment, he treated C. L. and took action
that would lead to treatnent for M. Cooksey directed to the AIDS di sease. He
did those things as a chiropractic physician, not as a private citizen
Considering that Rule 59-17.002, Florida Adm nistrative Code, prohibits
chiropractic physicians fromtreating AIDS, Respondent's activities constituted
the practice of nedicine as defined at Section 458.305(3), Florida Statutes, and
the practice of osteopathic medicine as defined at Section 459.003(3), Florida
St at ut es.

68. For violating Section 460.413(1)(t), Florida Statutes, Respondent is
subj ect to discipline consistent with Section 460.413(2), Florida Statutes, to
i ncl ude revocation or suspension of his |license.

69. Rule 59N-16.003(1)(bb), Florida Adm nistrative Code, fornerly Rule
21D 16.003(1)(cc), Florida Admnistrative Code, and Rul e 61F2-16.003(1)(cc),



Fl orida Adm nistrative Code, allow the inmposition of a penalty for a violation
of Section 460.413(1)(t), Florida Statutes, of a mninmmof 5 years probation
up to a maxi num of revocation of the |license.

RECOMVENDATI ON

Based upon the facts found and the concl usions of |aw reached, given the
severity of the offense and the danger posed to the public, it is,

RECOMVENDED:

That a final order be entered which revokes Respondent's license to
practice chiropractic nmedicine in Florida.

DONE and ENTERED this 21st day of Novenber, 1995, in Tall ahassee, Florida.

CHARLES C. ADAMS, Hearing O ficer
Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the Aerk of the
Di vision of Adm nistrative Hearings
this 21st day of Novenber, 1995.

APPENDI X
CASE NO. 95-2881

The follow ng discussion is given concerning the proposed findings of fact
of the parties:

Petitioner's Facts:

Par agraphs 1 through 4 are subordinate to facts found.

Par agraphs 5 and 6 constitute concl usions of |aw

Par agraphs 7 through 13 are subordinate to facts found.
Paragraph 14 is not necessary to the resolution of the dispute.
Par agraphs 15 through 35 are subordinate to facts found.

Par agr aphs 36 through 40 are concl usi ons of | aw.

Paragraph 41 is subordinate to facts found.

Par agr aphs 42 and 43 are concl usi ons of |aw

Par agr aphs 44 through 51 are subordinate to facts found.

Respondent's Facts:

Paragraphs 1 through 5 constitute |egal argunent as reported at pages 2
t hr ough 5.

The proposed facts 1-3 found at pages 15 and 16, Paragraph 1 is contrary to
facts found. Paragraph 2 is rejected as a discussion of activities of the
Probabl e Cause Panel, not a proper subject for consideration. Paragraph 3
constitutes a conclusion of |aw



COPI ES FURNI SHED:

Jon M Pellett, Esquire

Medi cal Quality Assurance-Allied Health
Agency For Health Care Admi nistration
1940 North Monroe Street, Suite 60

Tal | ahassee, FL 32399-0792

Curtis J. MmCall, D.C
514 North Bonita Avenue
Panama City, FL 32401

Di ane Orcutt, Executive Director
Agency For Health Care Admi nistration
Board of Chiropractors

1940 North Monroe Street

Tal | ahassee, FL 32399-0792

Jeronme W Hof fman, CGeneral Counse
Agency For Health Care Admi nistration
2727 NMahan Drive

Tal | ahassee, FL 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



